


Chief Justice Kiefel's quotes

in constitutional decisions that
encapsulate the vision of her as
Chief Justice

1. Justice Kiefel's individual opinions in
constitutional decisions largely focus on the role
of proportionality. For example, in JT International
SA v Commonwealth [2012] HCA 43; 250 CLR 1,
Kiefel J stated (at [337]-[338]) that:
A test of proportionality is necessary where
a law purports to restrict constitutional
freedoms, because although they cannot be
regarded as absolute, the Constitution does
not express the limits which may be placed
upon them. Proportionality therefore tests the
limits of legislative power. It proceeds upon
an assumption that, given the existence of
the freedom, the legislature could not intend
to go further than is reasonably necessary in
achieving the legitimate purpose of the law.
Legislation which restricts a constitutionally
guaranteed freedom within these bounds may
therefore be said to be justified and not to
infringe the freedom.
A test of proportionality necessarily looks to the
measures employed, the level of the restriction
they impose and the legislative purpose sought
to be achieved, which is to say the proportion
between means and ends...

2. Similarly, in Maloney v The Queen [2013] HCA

28; 252 CLR 168, Kiefel J stated (at [166]) that:
The rationale for proportionality analysis is that
no freedom, even a constitutionally guaranteed
freedom, can be regarded as absolute. While
some legislative restriction is permissible, a test
of the limits of legislative power is necessary
in order to ensure that the freedom is not so
limited as to be lost. Proportionality analysis
is the obvious candidate. Proportionality
analysis tests a law imposing restrictions upon
a guaranteed freedom by determining the
reasonableness of the means employed by
the statute to achieve its legitimate statutory
objective.

(Key word: proportionality)

3. At a more general level, Kiefel J has also noted
the importance of the principle of representative
government. For example, in Rowe v Electoral
Commissioner [2010] HCA 46; 243 CLR 1, Kiefel J
stated (at [411]) that:
The importance of the existence and
maintenance of voting to the system of
representative government upon which
the Constitution is based must not be
underestimated.
(Principle: democracy) (Key word: representative
government)
4. Her Honour, however, also emphasised (at [386])
that “the Constitution does not mandate any
particular electoral system, but leaves the choice
as to the features of that system to Parliament”
and that (at [419)):
It is necessary to bear in mind that, at the time
of federation, democracy was not a perfectly
developed concept. No one view prevailed.
If the framers of the Constitution did have a
view about what was the most appropriate
electoral system, they did not express it in the
Constitution.
(Principle: what is the Constitution?)

5. Writing in the Monash University Law Review in

2010 Justice Susan Kiefel stated:
It has been suggested that the current test of
discriminatory protectionism is not sufficient
to protect the interests of free trade within the
Commonwealth. The adoption of unreasonable
measures by one state could have the practical
effect of restricting its part of the national
market to trade from other states, whether or
not it receives any advantage from them. An
example given of a measure discriminating
against trade but without any protectionist
effect is where a state halves the imports
of another state of a product it does not
produce. This would restrict the free flow in
goods and services to the detriment of the
national economy, but without providing any
corresponding benefit to the legislating state.
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