


electoral division named after him in Melbourne.
On his death, then Chief Justice Latham noted
the passing of a “leading member and the last
survivor of the Federal Convention which framed
the Commonwealth Constitution, which he
afterwards did so much to interpret and apply.”

Chief Justice Isaacs quotes in
constitutional decisions that
encapsulate the vision of him as
Chief Justice

1. In 1915, Isaacs J referred in State of New South
Wales v Commonwealth [1915] HCA 17; 20 CLR
54 (at 88) to the:
fundamental principle of the separation
of powers as marked out in the Australian
Constitution.
(Principle: separation of powers)

2. His Honour later developed this idea in R v
Hibble [1920] HCA 83; 28 CLR 456, stating in a
joint judgment with Rich J that (at 469):
Beyond controversy, the Constitution controls
Parliament. But it also controls this Court; and
it controls this Court in various ways. First, it
is unquestionably our duty, where occasion
strictly calls for it, to declare regardless of
consequences the pre-eminence of the
Constitution over any attempted legislation
unauthorized. But it is equally the duty of
the Court where its judicial action is invoked,
to respect and, if necessary, to enforce the
directions of Parliament as the sole interpreter
of the national will unless such directions are
upon due occasion and argument solemnly
adjudged to be invalid. And further it is the
duty of this Court, whatever be the validity
or invalidity of any Parliamentary enactment,
not to interfere unless the Constitution either
directly or through the authority of Parliament
confers, in the particular instance, the power
and the duty upon the Court to interfere.
(Principle: separation of powers)

3. In Ex parte Walsh; Re Yates [1925] HCA 53;
37 CLR 36, Isaacs J referred to the continuing
importance of the Magna Carta as the
“groundwork” of the Constitution (at 79):
It is essential ... even at this advanced stage
of our political development, and perhaps
none the less because of that development, to
bear constantly in mind certain fundamental
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principles which form the base of the social
structure of every British community. ... The
principles themselves cannot be found in
express terms in any written Constitution of
Australia, but they are inscribed in that great
confirmatory instrument, seven hundred
years old, which is the groundwork of all our
Constitutions — Magna Carta.

(Principle: democracy) (Key word: Magna Carta)

4. In Commonwealth v South Australia [1926] HCA
47; (1926) 38 CLR 408, Isaacs J stated that (at
429):
Constitutions are made, not for the moment
of their enactment but for the future; and
it is the great and enlightened principle of
interpretation enunciated by the present Chief
Justice of America, applied wherever consistent
with the words of the document, that can alone
maintain our own or any Constitution as a living
instrument capable of fulfilling its high purpose
of accompanying and aiding the national
growth and progress of the people for whom it
has been made.
(Principle: nationhood) (Key word: interpretation)

5. Similarly, in Commonwealth v Kreglinger and
Fernau Limited [1926] HCA 8; 37 CLR 393, Isaacs J
stated (at 413) that Constitutions are made:
not for a single occasion, but for the continued
life and progress of the community
55. In the same case, Isaacs J also noted
(at 413) that the principle of “responsible
government” is: part of the fabric on which
the written words of the Constitution are
superimposed
(Key words: responsible government)

6. On declaring legislation invalid, Isaacs J noted
in Federal Commissioner of Taxation v Munro
[1926] HCA 8; 37 CLR 153 (at 180) that:
It is always a serious and responsible duty to
declare invalid, regardless of consequences,
what the national Parliament, representing
the whole people of Australia, has considered
necessary or desirable for the public welfare.
The Court charged with the guardianship of
the fundamental law of the Constitution may
find that duty inescapable..... There is always
an initial presumption that Parliament did not
intend to pass beyond constitutional bounds.
If the language of a statute is not so intractable
as to be incapable of being consistent with this
presumption, the presumption should prevail.
(Principle: the rule of law)




